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conducted by Charles A Stanpel os, Adm nistrative Law Judge.
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STATEMENT OF THE | SSUES

Whet her the Departnent of Managenent Services' (Departnent)
intent to award the contract pursuant to Invitation to Bid (I1TB),
Bi d Nunber 33-840-980-E, to Frebon International Corporation,
(FREBON), the second | ow bidder by price discount, and to reject
the bid offered by Tel ecom Response, Inc. (TELECOM or TRI), the
| ow bi dder by price discount, was contrary to the Departnent's
governing statutes, rules, policies, or the |ITB? Further, whether
the Departnent's proposed action was clearly erroneous, contrary
to conpetition, arbitrary, or capricious? See Section 120.57(3),
Fl ori da Statutes.

PRELI M NARY STATEMENT

TRI and FREBON and ot her vendors submtted responses to the
| TB. Wen the Departnent determned to disqualify TRl from
participation in the bid process, TRl opposed that decision by
filing a notice of protest followed by a formal witten protest.
The parties were unable to resolve the protest by nutual
agreenment. See Section 120.57(3)(d)1., Florida Statutes. As a
consequence, the case was forwarded to the Division of
Adm ni strative Hearings for conduct of a final hearing in
accordance with Section 120.57(1), Florida Statutes, to resolve
di sputed issues of material fact. See Section 120.57(3)(d)3.,

Fl ori da St at ut es.



After the protest was filed by TR, and unbeknown to TRl at
the tinme, the Departnent re-reviewed the bids submtted by FREBON
d obal Communi cations Technol ogies, Inc. (GLOBAL), and Digital
Video Systens a Division of NuPhase Electronics, Inc. (DI QTAL)--
the ot her vendors proposing to offer Tandberg Inc.'s (Tandberqg)

vi deo tel econferencing systens and equi pnent. On August 1, 2000,
the Departnent posted a second bid tabulation sheet. The
Department rejected DIG TAL's bid because DI G TAL supplied
mul ti ple discounts within the same Tandberg product |ine.
Material here, the GGLOBAL and DI G TAL bids were rejected because
they did not supply the conplete, unaltered manufacturer's
(Tandberg) list price sheet with the bids. This was the sane
reason given by the Departnent for initially rejecting TRI's bid.

The Departnent again noticed an intent to award the contract
to FREBON for the Tandberg line of video tel econferencing systens
and equi prent .

On or about Septenber 7, 2000, TRI filed a Mdtion for Leave
to Supplement the Formal Witten Protest and represented that it
was unaware of the Departnent's second posting. TRl requested to
present evidence regarding the Departnent's re-review of the bids
and the second posting.

On the first day of the final hearing, after hearing argunent
of counsel, TRI's Motion was granted to the extent that TRl was

permtted to offer evidence regarding the facts and circunstances



surroundi ng the second posting because the parties disputed
whet her the second posting was related to the first posting.
There was no formal challenge to the second posting pursuant to
Section 120.57(3)(b), Florida Statutes.

At hearing, TRl presented the testinony of M. Kris Brown,
M. Chuck WIllianms, Ms. Charlotte Brock, and M. Bobby Hi nson.
TRI's Exhibits 1-6, 8-11, 13-14, 16-18, and 20-21, including the
deposition transcripts of M. H nson, M. H P. "Buddy" Barker
Jr., and M. Richard Grace, were admtted. TRl Exhibit 19 was
rejected. The Departnent's objections nmade during the depositions
were overrul ed. The Departnment presented the testinony of M.

H nson, M. Barker, M. Steve Wl sh, and M. Kenneth Gay. The
Departnent's Exhibits 1-5 were adm tted.

The hearing Transcript was filed on Cctober 26, 2000. After
requesting an eight-day extension of time, the parties tinely
subm tted proposed recomended orders which have been consi dered
in preparing this Reconmmended Order

FI NDI NGS OF FACT

The | TB

1. During the spring of this year, the Departnent devel oped
an | TB for video tel econferencing equi pment and vi deo bridgi ng
equi prent for all State of Florida agencies and other eligible
users. Departnment staff devel oped the specifications for the

| TB. The 1 TB was a revision of the existing contract held by



TRI, which expired on August 20, 2000, rather than a new
contract. During the | TB/specifications review process, a new
condition was added to require vendors to give a percentage

di scount froma list price to aid users in getting nore choices
and conpl ete systens.

2. On May 9, 2000, the Departnent advertised |ITB 33-840-
980-E actively soliciting bids. The bid title refers to
"vi deot el econferenci ng equi pnent." Vendors were notified that
bi ds woul d be opened on June 14, 2000, at 2:00 p.m and that the
bi d tabul ati ons woul d be posted on July 20, 2000.

3. The ITB contains two (2) pages of general conditions
which are used in nost if not all Departnent |TB solicitations.
The | TB al so contai ns special conditions which, anong ot her
t hi ngs, provide for the "purpose" and "scope" of the bid.

4. "The purpose of this bidis to establish a 12-nonth

contract for the purchase of Video Tel econferenci ng Equi pnent &

Vi deo Bridging Equi pnent by all State of Florida agencies and
other eligible users in accordance wwth the Eligible Users
par agr aph, General Conditions." (enphasis added).

5. Under the "scope" section, the Departnent provided:

The objective of this Invitation To Bid (ITB)
is to establish a contract for the purchase,
installation and a mai ntenance of video

tel econferencing systens and bridgi ng

equi pnent. The prospective bidder nust offer
the conplete line of videoconferencing
products and/or video bridge products to



configure desktop and/or room

vi deoconf erenci ng systens, for each
manufacturer bid. |In addition the bidder
nmust provide replacenent parts as needed for
repairs. |In accommodating the specific
agenci es needs for auxiliary hardware
necessary to make the videoconferencing

equi prent and vi deo bridges operationally
conpl ete, the bidder nust al so provide and
support the Optional Bid Itens as shown in
the Price Sheets section of this bid. (bold
enphasis in original).

This section requires the bidder to offer the conplete line of a
manuf acturer's products to configure desktop and/ or room
vi deoconf erenci ng systens for each manufacturer bid, and to
further provide optional equipnent by brand nanme, which could
i ncl ude nore than one manufacturer.

6. The "prices" section of the ITB al so states:

[p]rices shall be submtted in the formof a
percentage(% discount off manufacturer's
current published price list. Only a single
di scount may be offered for each category.
List Prices & percentage discount wll remain
firmfor the entire contract period.

Di scounted prices shall be firmnet delivered
price to ordering agency. A copy of the
Manuf acturer's unaltered list price sheet as
originally published, in general distribution
and in effect on the date of bid opening nust
be submtted with the bid. Failure to
include this with bid package will result in
rejection of bid. (bold enphasis in
original).

7. The "eval uati on/award" special condition provides:

"Award shall be by manufacturer's products, based on the hi ghest

di scount given fromthe manufacturer's list price sheet for each




item on a nmultiple award basis. |[|f the sanme manufacturer's

brand is bid by nore than one bidder, only the bid with the
hi ghest di scount percentage shall be considered for an award.
Al l other provisions of Awards Paragraph, General Conditions,

shall prevail." (enphasis added). Conpare wth Findings of Fact

12.

8. The Departnent al so provided several specific
specifications for video tel econferencing equi pnent. Subsection
1.1 provides that the specifications were specifically witten
for two (2) categories of equipnent: "(1) Videoconferencing
Systens (includes Set-top, Desktop & Room Systens) (2) Video
Bridging Systens." There were two types of commodities |isted,

i .e. videoconferencing equi pnent and vi deo bridgi ng equi pnent,
types 1 and 2, respectively. Vendors, including TR, understood
that they could bid on either type or both at their choosing.

9. The Departnent offered detail ed specifications for the
vi deoconf erenci ng systens, category one. Specification 3.1.1
deals with "conpl eteness of systens" and provides for room set-
top, and desktop systens. No other systens are discussed in the
| TB. "A typical roomsystemwould include the codec, nonitor(s),
rol l about cart, and control unit."” "A typical set-top system
woul d include an integrated codec/canera unit; an externa
m crophone pickup, and a control unit." A desktop system would

"mnimally include the PC codec card, a desktop video canera, a



m cr ophone/ headset, and all associ ated cabl es for network
connections & required peripherals.” The renaining
specifications, Sections 3.1.2 through 3.1.12.8, provide
additional requirements for the room set-top and desktop
syst ens.

10. Specification 3.3 provides for "optional bid itens"
whi ch

are provided for the conveni ence and benefit
of the contract users as well as the awarded
vendors. The optional bid itens allowthe
purchaser a 'one-stop' procurenent nmechani sm
as well as facilitating the ability of a
contractor to provide a 'conplete system for
the purchaser. It is incunbent on the
purchaser to 'shop' the contract and purchase
products that neet their needs at the | owest
net delivered costs. The optional bid itens
shal | never exceed the manufacturer's
suggested list price (MSRP). Vendors nust
list all options to the contract that are to
be offered as indicated on the attached bid
sheets. The |ist nust describe the item
brand nane/ manuf act urer, nodel nunber, and
the net prices (see optional bid itens price
sheets) .

11. These "optional bid itenms" are products, which are not
subject to the discount referred to in the "prices" or
"eval uati on/ award" sections of the |TB.

12. The ITB contains a price sheet for "videoconferencing
systens" which, anong other things, requires the vendor to
provi de the manufacturer's nane bid, brand nane bid, and the

di scount to be used with the manufacturer's price list. The



price sheet has a "note" which provided: "Percentage di scount

applies to the entire manufacturer's |ine of videoconferencing

equi pnent." (enphasis added).

13. Imediately following the price sheet, the Departnent
provi ded the vendor with a sheet to be used for "optional bid
itens" which required an item description, brand nane, node
nunber, and net price to be filled in by the vendor. The ITB
does not require the vendor to apply the discount to the optional
i tens.

14. The ITB also contains a "manufacturer's certificate."

A "special condition" provided: "AIl bids submtted, nust include
a certification executed by the manufacturer, stating that the

bi dder is an authorized deal er/representative of the

manuf acturer. Manufacturers nust conplete this formeven if they
own their own equi pnent. Dealer agreenents shall not be accepted
in lieu of manufacturer certification. Bids requiring

manuf acturer certification will not be considered if
certification is not submtted with the bid." (bold enphasis in
original). The certificate provided a "NOTE" which stated:

"TH S MUST BE EXECUTED BY THE MANUFACTURER.

DEALERS/ REPRESENTATI VES ARE NOT AUTHORI ZED TO SI GN THE

CERTI FI CATI ON FORM ON BEHALF OF THE MANUFACTURER. THI' S

CERTI FI CATI ON MUST BE EXECUTED BY THE MANUFACTURER EVEN | F THEY

ARE BI DDI NG THEI R OAWN EQUI PMENT. FAILURE TO SUBM T THI S



CERTI FI CATION W TH YOUR BI D SHALL RESULT | N DI SQUALI FI CATI ON OF
BID." The manufacturer certifies that the vendor is authorized
to represent the manufacturer in the State of Florida.

15. TRl did not believe the ITB, including the
specifications and conditions, were unreasonable. There was no
challenge to the I TB

TRl I nquiry

16. On May 31, 2000, at the request of M. Brown of TRI,
Ms. Brock of TRI, asked M. Hi nson whether bidders were required
to submt a bid response for categories one and two, nentioned
above. M. Hi nson advised her that a vendor could bid on either
cat egory.

17. On June 12, 2000, and |less than ten (10) days before
the bid opening, Ms. Brock asked M. Hinson to clarify whether
t he Departnent was asking for a single or nultiple discount, as
to the set-top, desktop, and roomtel econferencing systens.
However, the general conditions of the |ITB, paragraph 7,
i nterpretati ons/deputes, provides that "[a]ny questions
concerning conditions and specifications shall be directed in
witing to this office for receipt no later than ten (10) days
prior to the bid opening.”" This letter was untinmely submtted

pursuant to paragraph 7.

10



The Departnent's Interpretation of the | TB

18. M. Steve Welsh is an engineer. He received a Bachel or
of Science degree in electrical engineering and a Master of
Sci ence degree in civil engineering. He has been enpl oyed by the
Departnent's state technology office two and one-half years. He
is not an expert in videoconferencing systens and this | TB was
his first exposure to video tel econferencing systens.

19. M. Hinson has been a purchasing specialist with the
Department for nore than five (5) years. He currently
adm nisters twelve (12) to thirteen (13) state contracts
including the State's existing video tel econferencing contract
with TRI.

20. M. Welsh drafted the technical specifications for the
vi deoconf erenci ng equi pnent or systens in the |ITB, including
pages el even (11) through seventeen (17), excluding Section 3.3,
Optional Bid Itens, which were prepared by M. H nson. M. Wlsh
al so drafted pages nineteen (19)(price sheet) and twenty
(20) (optional bid itenms), with M. H nson. Pages twenty-one (21)
t hrough twenty-seven (27) are standard forns.

21. Set-tops, desktops, and room systens are three (3)
generic types of videoconferencing systens. The definitions of
t hese systens were general. M. Wl sh was unaware of any
i ndustry standard regardi ng desktop, set-top, and room systens.

The specifications required each vendor to offer a conplete line

11



of the manufacturer's videoconferencing equi pnent and systens,
whi ch m ght be included under these categories. The Departnent
i ntended that the percentage discount apply to the conplete
manuf acturer's line of videoconferencing equipnment. Conversely,
a vendor's offer of a manufacturer's partial |ine of equipnent
under "optional bid itenms" would be inconsistent with the

obj ective of the "scope" section of the |ITB.

22. In general terns, M. Wl sh knew that state agencies
have differing needs for videoconferencing equi pnent and systens
to communi cate nore effectively. However, he was able to give
only one exanple; he knew that community col |l eges were | ooki ng
for videoconferenci ng equi prent for distance |earning-type needs.
Neverthel ess, it was inportant for each vendor to offer a
manuf acturer's pre-configured or packaged systens, or configured
systens from conponents and prices as the custoner needed, or
bot h.

23. The ITB was not witten to specifically address health
care systens. M. Welsh did not consider certain industry
specialties, such as education and health care systens, when he
drafted the specifications, and there are no specifications
expressly relating to videoconferencing products for use in
educational or health care settings nor any nmention of education

or health care systens. However, it was his intent to draft

12



fl exi ble and w de-open specifications, so there may have been
several types of industry specialties that he did not consider.

24. The eligible users of this contract include any state,
city, or county governnment, community and state universities,
private colleges and universities, and any federal agency | ocated
within the State of Florida

25. The Departnent intended to award one contract with
mul ti pl e manufacturers. The vendor could bid either category of
equi pnrent. The contract woul d be awarded to the vendor giving
t he hi ghest discount for a particular manufacturer's products
wi thin each category.

26. If a vendor did not offer a conplete Iine of the
manuf acturer's products, the vendor could offer a greater
di scount and achieve a conpetitive advantage over other vendors
who may have provided a nore conplete list. It was inportant to
the Departnent to be able to conpare each vendor's manufacturer's
price list and then apply the vendor's discount in order to
appropriately conpare their bids. The Departnent was unable to
conpare TRI's bid because it submtted a discount for only one
(1) page of Tandberg products versus the twenty-two (22) pages of
di scount ed products offered by FREBO\

27. M. Hi nson explained that Tandberg's conplete
manufacturer's list price nmust consist of all itens offered by

Tandberg. However, M. Hi nson did not know of the conplete line

13



of Tandberg vi deo tel econferencing equi pnent and/ or bridging
equi pnent .

28. The Departnent interprets the word "includes,” which
appears on TRI Exhibit 1, page 11, paragraph 1.1(1) of the
specifications, to nean that desktop, set-top, and room systens
could be included as part of a manufacturer's product |ine.
However, it was not neant to be excl usive.

29. The Departnent asserts that TRI's bid was non-
responsi ve because TRl did not submt a conplete, unaltered price
list for all of Tandberg's video tel ecommunication products at a
di scount. TRl woul d have been awarded the contract for the
Tandberg products if the bid had been responsi ve.

30. On the other hand, the Departnent contends that
FREBON s bid, containing approximately twenty-two (22) pages
seened conpl ete and appeared to have included a conplete Iine of
Tandberg products. But, like TRI, GLOBAL's bid containing eight
(8) pages, and DIA@ TAL's bid containing twelve (12) pages of
di scount ed Tandberg products, were |ikew se non-responsive for
bei ng i nconpl et e.

31. TRI's one-page price list would not have been conpl ete,
in the Departnment's view, even if TRl had submtted a conplete
I'ine of Tandberg products in the options portion of TRI's bid

because TRl did not offer the discount for the options.

14



32. M. Buddy Barker explained that a mnor irregularity is
a deviation froma specification which does not affect price and
does not give one vendor a conpetitive advantage over another.
He did not consider TRI's om ssion of other Tandberg's products
to be a mnor irregularity.

The Tandberg Products

33. There appears to be a mgjor distinction between
Tandber g vi deoconf erenci ng systens, such as desktops, set-tops,
and room systens, and Tandberg special "Application” products,
such as health care and education products, in both appearance
and functionality.

34. M. Richard Grace is an Executive Vice President
enpl oyed by the Applications G oup at Tandberg, |nc.

35. The term"Applications" within Tandberg, Inc. refers to
mar ket segnments within their business. |In this case,
"Applications"” pertains to distance education and health care
product s.

36. During his deposition, admtted over objection as TR
Exhibit 18, M. Gace reviewed several docunments, which were
identified as DVM5 0001, DM5 0006-0027, DMS 0029, and a nmenorandum
dated June 9, 2000. These DMS nunbered documents appear in TR
Exhibit 5. The DWVS | abel ed docunents were submtted with

FREBON s bi d.

15



37. DVb 0006-0027 is the price list for the "Business
Sol utions"” products manufactured by Tandberg, as well as the
mai nt enance costs for various products, and al so include the
Tandberg health care and education products. These docunents
include the entire product lines price list for Tandberg's
"Busi ness Sol utions" and "Applications" products.

38. DMS 0006 is the first page from FREBON s bid and lists
the "systens" products from Tandberg' s "vision products price
list." Tandberg's "vision products” are considered Tandberg
"Busi ness Sol ution" products, i.e., standard CODEC s or what
Tandberg refers to as "off-the-shelf roll-abouts or set-top
boxes.” Of the shelf products are standard video conferencing
systens that Tandberg designs and sells. They are also called
roll -abouts, set-tops, and CODEC s.

39. According to M. Gace, the Departnent's | TB asked
vendors to offer to bid, material here, Tandberg's "Business
Sol utions" systens products. M. Gace said that Tandberg
"education"” and "health care" products would be consi dered room
systens, but "the nature of the bid was | ooking for a nore
traditional answer of roll-abouts, which are adm nistrative-type
devises,” and the "roll-abouts" are the systens referenced on TR
Exhibit 5, DVMS 0006 and 0007, above the line, "Tandberg

Educator,” which were offered by TRI and FREBO\.
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40. The products listed on TRI Exhibit 5 DVS 0006 to DVS
0007, above the notation "Tandberg Educator,"” are the
vi deoconf erenci ng systens manufactured and sold by Tandberg and,

froma systens standpoint, are all of the "Business Sol utions”

products sold by Tandberg. The "systens" |isted on these pages,
(TRI Exhibit 5, DMS 0006 and the top of DMS 0007), include the
only desktop, set-top, and room systens nmanufactured by Tandberg.
Except for the om ssion of three (3) portable products listed in
TRI Exhibit 5, DMS 0006 and 0007, of the FREBON bid, TRI's
Tandberg "vision product price list" contained the sane "systens"
products as in FREBON's bid. (TRl Exhibit 2, BID 0033). The
portables listed in FREBON s bid at DM5 0007, are not desktop,
set-top, or room systens.

41. TRl Exhibit 5, DMS 0007 through DVS 0013, lists
accessories and optional itens that can be attached to
vi deoconferenci ng systens. DMS 0014 through DVS 0017, appear to
be the maintenance pricing for the "Business Sol ution" products.
DVS 0018 and 0019 refer to the "Application" products for
Tandberg. DVS 0020 t hrough DVMS 0023 refer to the maintenance and
service prices for the "Application"-based products, such as
educati on systens, tutor products, and health care systens.
Currently, Tandberg only focuses on the education and health care

systens as part of its "Application" products. DM 0024 through

17



DMS 0027 are fees for the installation and on-site support for
t he Tandberg system t hroughout the worl d.

42. Tandberg only manufactures the products listed on TR
Exhi bit 5, DWMS 0006-0027. However, Tandberg sells, but does not
manuf acture, other products such as "accord bridges,"” which are
not included on these DMS pages.

The Bids

TR

43. TRl has been selling Tandberg vi deo tel econferencing
systens since February of 1998. TRl currently has the contract
with the State of Florida for video tel econferencing equi pnent.

44. TRl submtted a pricing sheet for videoconferencing
systens and, in part, proposed to offer a 29.4 percent discount
for "Tandberg Vi sion Business Solution Systens," the brand nane
for the bid. The discount applied to the "systens" products
listed in the one-page, April 1, 2000, Tandberg price |ist.

45. TRI's one-page price list, (TR Exhibit 2, BID 0033),
is the sane as the first page of FREBON s Tandberg price I|ist.
(TRI Exhibit 5, DVS 0006). However, the second page of FREBON s
price list (TRl Exhibit 5 DM 0007), includes three (3) portable
products which were included with the FREBON bid, but not
included in the TRI bid. TRl felt that portables were not
deskt op, set-top, or roomsystens. Further, the products |isted

on TRI Exhibit 5, DMS pages 0007 (after the "portabl es"” section)
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t hrough DVS 0027, included by FREBON, were not included by TR
because they are not desktop, set-top, or room systens.

46. TRl defines video tel econferencing systens to include
only desktop, set-top, and room systens. Also, the terns
vi deoconf erenci ng systens and equi pnent are used interchangeably.
Accordingly, TRI, consistent with its understandi ng of the
Departnent's | TB, submtted a one-page price |list for Tandberg
deskt op, set-top, and room system products.

47. Having reviewed the ITB, TRl thought the Departnent, in
requesting bids for video tel econferencing systens, was
requesting a manufacturer's, here Tandberg's desktop, set-top,
and room "systens" products only, and not the manufacturers, here
Tandberg's, special "Application” products.

48. TRl also offered a price list for optional itenms, which
were accessories that could be attached and used as part of a
system w th brand nanes including, but not limted, to
Panasoni ¢, Tandberg, and ELMO TRl also provided a price
schedule, 4.1.00, Exhibit A which provided net prices for
descri bed systens, portables, CODEC s, for exanple. TRI's 29.4
percent discount does not apply to these itens.

FREBON, GLOBAL, and DI G TAL

49. Three other vendors submtted bids offering discounts
for the Tandberg |ine of video tel econferencing equi pnent.

FREBON offered a 22.3 percent discount off Tandberg's price |ist
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consisting of twenty-two (22) pages of Tandberg products. Page
one of FREBON s subm ssion (TRl Exhibit 5, DVS 0006), provides
the sane information set forth in TRI's one (1) page price |ist,
Exhibit B (TRl Exhibit 2, BID 0033). The remaining pages (TR
Exhi bit 5, DWVS 0007-DVMS 00027), were not provided by TRI.

50. G.OBAL offered a 21 percent discount off of Tandberg's
price list for eight (8) pages of Tandberg products. (TR
Exhibit 5, DWVS 0031-0038). DMS 0031-0032 provide the sane
information as TRI's price list, although GLOBAL adds three (3)
products under the heading "portables,” which are omtted from
the TRI price sheet.

51. DIG TAL also submtted a bid for video tel econferencing
equi pnent offering the Tandberg |ine of products. However,

DG TAL offered multiple discounts. DI G TAL provided twelve (12)
pages of Tandberg products.

The Initial Bid Tabul ati on Posting

52. On July 20, 2000, the Departnent posted the initial bid
tabul ation formfor the video tel econferencing equi pnent. TR
recei ved a copy of the bid tabul ation.

53. DIGATAL'S bid was deened non-responsi ve because DI G TAL
offered multiple discounts within the same product |ine, whereas
the bid called for a single discount. The Departnent accepted
the GLOBAL and FREBON bids. The Departnment rejected TRI's bid

with a discount of 29.4 percent because TRI did not supply, at a
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di scount, the conplete, unaltered manufacturer's (Tandberg) price
list with the bid offering all of the videoconferencing equi pnent
and products manufactured by Tandberg, i.e., the twenty-two (22)
pages offered by FREBON. This was the sole reason given by the
Departnent for finding TRI's bid to be non-responsive. TRI's bid
conplied with all the other technical requirenents required of
the | TB.

54. TRl filed a tinely notice of protest, followed by a
formal petition, challenging the Departnent's intended action to
award the bid the FREBON and finding TRI's bid non-responsive.

The Second Bid Tabul ati on Posting

55. Unknown to TRI, on August 1, 2000, the Departnent
posted a second bid tabulation involving the sanme bid and the
sane vendors. During the interval between the first and the
second postings, the Departnent re-reviewed the bids. In the
second posting, the Departnent again noticed its intent to award
the contract to FREBON as an "SBN' i.e., "single bid negotiated,"
havi ng determ ned that FREBON was the only responsive bidder.
This was the only factor considered by the Departnent. In fact,
t he Departnment acknow edged that the products were available from
mul ti ple sources. Also, this bid was not an "excepti onal
pur chase. "

56. Aside fromthe reference to "single bid negotiated"” in

t he second tabulation, there is no witten explanation for the
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Departnent's decision. See Section 287.057(4), Florida Statutes
(". . . The agency shall docunent the reasons that such action
[negotiate if less than two responsive bids are received] is in
the best interest of the state in lieu of resoliciting
conpetitive sealed bids. . . ."); Florida Adm nistrative Code
Rul e 60A-1.002(5)(requiring, in part, the agency to docunent the
condi tions and circunstances when | ess than two (2) responsive
bi ds are received).

57. The Departnment changed its m nd about the
responsi veness of the GLOBAL bid and found GLOBAL's bid to be
non-responsi ve on the ground that GLOBAL did not supply the
conpl ete manufacturer's price sheet with the bid. M. H nson
said that DIG TAL's bid was rejected on the sanme ground, although
there is no docunentation to support this testinony.

58. The Departnent did not furnish TR with a copy of the
second posting nor notify TRl of the posting because the
Department felt, pursuant to an unwitten policy, that TRl was
not adversely affected by the decision, because the Departnent
previously found TRI's bid non-responsive. FREBON and G.OBAL
were notified of the second posting pursuant to the sane policy.

Resol ution of the Conflict Between TRl and the Departnent

59. It is undisputed that FREBON of fered a discount for the
entire product line price list for all of the "Business

Sol utions” and "Applications" products manufactured by Tandberg.
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The price lists include, anong ot her products, Tandberg health
care and education products. Conversely, TRl offered a discount
based on a conplete, unaltered price list for all of the

vi deoconf erenci ng systens manufactured by Tandberg, and, froma
systens standpoint, all of the "Business Solutions" products sold
by Tandberg. Specifically, TRl offered a discount for all of the
deskt op, set-top, and room systens manufactured by Tandberg.

60. The resolution of this matter is not w thout sone
difficulty. W have heard fromonly one (1) vendor, TRI. Al of
the vendors offered different discounts for various products
manuf act ured by Tandberg and no two vendors furnished the sane
Tandberg price list for the sane products, although there was
sone overlap anong the vendors. Yet no one, including TR and
the Departnent, suggests that the I TB was ambi guous or not
clearly understood. Nonetheless, the ITB is not a nodel of
clarity and, on this record, the ITB did not convey the intent of
t he Departnent expressed during the hearing.

61. Notw thstanding the Departnent's expression of intent
articulated during the final hearing, a plain reading of the
entire | TB | eads to several conflicting conclusions. The stated
materi al objective of the ITBis to establish a contract for the
purchase, installation, and nmai ntenance of video tel econferencing
systens, not video tel econferencing equi pnent, although the bid

title says otherwi se, and the purpose of the bid is to establish
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a contract for the purchase of video tel econferencing equi pnent.
Anot her obj ective required each vendor to offer the conplete |ine
of videoconferencing products to configure desktop and/ or room
vi deoconf erenci ng systens.

62. Further, each vendor was required to offer a percentage
di scount for the entire Tandberg |ine of videoconferencing
equi pnent. Stated differently within the I1TB, the award i s nmade
by manufacturer's products, based on the highest discount given
fromthe manufacturer's list price sheet for each item But
whi ch iten?

63. The terns "videoconferencing systens" and
"vi deoconferenci ng equi pnent" are used interchangeably in the
| TB. The specifications were witten specifically for two (2)
categories of equipnent, material here, videoconferencing
systens, which include, set-top, desktop, and room systens, the
only "systens" discussed within the four (4) corners of the |TB.
The "systens" products offered by TRI, for a discount, are the
only desktop, set-top, and room systens nmanufactured by Tandberg,
and, froma systens standpoint, are the only videoconferencing
systens that Tandberg manufactures. Thus, it follows that TRI
provi ded the Departnent with a discount for the conplete,
unaltered list price sheet for these Tandberg products.

64. Wile a decision to award the contract to TRl is

contrary to the Departnent's intent expressed in the final
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hearing through its representatives, it is consistent wwth the
| TB.

The Manufacturer's Certificate

65. A special condition of the |ITB required each bidder to
furnish a manufacturer's certificate, which certifies that a
bi dder is authorized to sell the manufacturer's equi pnent in the
State of Florida.

66. M. Hi nson was advised by M. G ace of Tandberg that as
of June 14, 2000, FREBON was authorized to sell and service

Tandberg "Application" products, i.e., Tandberg's health care and

education series products, only to the federal governnent in the
State of Florida, and not to state governnments, including the
State of Florida. However, the Departnent accepted FREBON s
certificate based solely on the representations made by Tandberg
regardi ng FREBON s aut hori zati on.

67. The Departnent feels it is unnecessary to investigate
the veracity of a manufacturer's certificate because the
Departnent can pursue a renedy agai nst the vendor, here FREBON
if the vendor is not authorized after the contract is awarded.

68. \Wen he signed the manufacturer's certificates for the
three (3) vendors, including FREBON, M. G ace neant the vendors

were aut horized resellers of Tandberg's products.
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69. M. Gace sent a nenorandum of June 9, 2000, to any
vendor who sent himthe State of Florida's manufacturer's
certificate for signature authorizing themto participate in the
bid. M. Gace explained in his nmenorandum and during
deposition, that authorization to act as an "Applications" deal er
did not allow the vendor to sell "Business Sol utions" products
and vice-versa. For exanple, FREBON was limted to selling the
Tandber g "Busi ness Sol ution" products to the State of Florida and
could not sell the Tandberg health care and intern products or
education and tutor products to the State of Florida.

70. Tandberg is in the process of discussing with FREBON
to expand their capabilities of selling the "Application”
products. M. Gace would discuss additional authorization with
any vendor who wi ns the bid.

71. M. Gace received and signed manufacturer's
certificates for TRI, FREBON, and DI G TAL, because they were
"aut hori zed resellers of Tandberg's product that was bei ng asked

for in the statenent of the work," i.e., for the "Business

Sol ution" products that, in his judgnent, the Departnent was
requesting in the bid, and he "would sign them again under that"
prem se.

72. TRl and DIG@ TAL are authorized to sell Tandberg's
"Busi ness Sol ution"” and "Applications" products to the State of

Fl ori da.
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CONCLUSI ONS OF LAW

73. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569, 120.57(1), and
120.57(3), Florida Statutes.

74. In addition to the provisions set forth in the |ITB that
are described in the Findings of Fact, certain statutes and rul es
are relevant in exam ning the proposed agency action by the
Depart nent .

75. The Legislature provided its intent regarding the
procurenent of goods and services by state agencies in Section
287.001, Florida Statutes, as foll ows:

The Legi slature recognizes that fair and open
conpetition is a basic tenet of public
procurenent; that such conpetition reduces

t he appearance and opportunity for favoritism
and inspires public confidence that contracts
are awarded equitably and econom cal ly; and

t hat docunentation of the acts taken and
effective nonitoring nechanisns are inportant
means of curbing any inproprieties and
establishing public confidence in the process
by whi ch commodities and contractual services
are procured. It is essential to the
effective and ethical procurenent of

commodi ties and contractual services that
there be a system of uniform procedures to be
utilized by state agencies in managi ng and
procuring commodities and contract ual
services; that detailed justification of
agency decisions in the procurenent of
commodities and contractual services be

mai nt ai ned; and that adherence by the agency
and the contractor to specific ethical

consi derations be required.
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76. Section 287.012, Florida Statutes, provides definitions
in reference to conpetitive bidding. "' Conpetitive seal ed
proposals' refers to the receipt of two or nore seal ed bids or
proposal s submtted by responsive and qualified bidders or
offerors.” Section 287.012 (5), Florida Statutes. "'Qualified
bi dder,' 'responsible bidder,' 'qualified offeror,"' or
‘responsi ble offeror' nmeans a person who has the capability in
all respects to performfully the contract requirenents and has
the integrity and reliability which will assure good faith
performance." Section 287.012 (13), Florida Statutes.

"' Responsive bid" or 'responsive proposal' neans a bid or

proposal submtted by a responsive, and responsible or qualified,
bi dder or offeror which confornms in all nmaterial respects to the
invitation to bid or request for proposals." Section 287.012
(16), Florida Statutes. "'Responsive bidder' or 'responsive
offeror' means a person who has submtted a bid or proposal which
conforms in all material respects to the invitation to bid or
request for proposal." Section 287.012 (17), Florida Statutes.

77. The Departnent, in exercising its contracting
authority, "reserve[s] the right to reject any or all bids or
negoti ations or proposals. . . ." Florida Adm nistrative Code
Rul e 60A-1.002 (9). The Departnent also "reserve[s] the right to

wai ve any mnor irregularities in an otherwi se valid bid or
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proposal or offer to negotiate. Variations which are not m nor
cannot be waived." Florida Adm nistrative Code Rule 60A-1.002
(10). A "mnor irregularity” is "[a] variation fromthe
invitation to bid or invitation to negotiate or request for
proposal terms and conditions which do not affect the price of
the commodities or services, or give the bidder or offeror an
advant age or benefit not enjoyed by other bidders or offerors,
and does not adversely inpact the interests of the agency."
Florida Adm nistrative Code Rule 60A-1.002 (17) (enphasis added).

See al so Harry Pepper & Associates, Inc. v. Cty of Cape Coral,

352 So. 2d 1190, 1193 (Fla. 2d DCA 1977).
78. Section 120.57(3)(f) provides in pertinent part:

In a conpetitive procurenent protest, other
than a rejection of all bids, the

adm ni strative |aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or to the bid
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly erroneous,
contrary to conpetition, arbitrary, or
capri ci ous.

79. "A capricious action is one taken w thout thought or
reason or irrationally. An arbitrary decision is one not

supported by facts or logic.” Agrico Chemcal Co. v. Departnent

of Environnental Regul ation, 365 So. 2d 759, 763 (Fla. 1st DCA

1978). The inquiry to be nmade in determ ning whether an agency
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has acted in an arbitrary or capricious nmanner involves

consi deration of "whether the agency: (1) has considered al

rel evant factors; (2) has given actual, good faith consideration
to those factors; and (3) has used reason rather than whimto
progress from consideration of these factors to its final

decision.” Adam Smth Enterprises v. Departnent of Environnental

Regul ation, 553 So. 2d 1260, 1273 (Fla. 1st DCA 1989).
80. Because TRl has chal |l enged the Departnent's decision to
award the contract at issue herein to FREBON, it has the burden

of proving "a ground for invalidating the award." State

Contracting and Engi neering Corp. v. Departnent of

Transportation, 709 So. 2d 607, 609 (Fla. 1st DCA 1998); Section

120.57(3)(f), Florida Statutes ("Unl ess otherw se provi ded by
statute, the burden of proof shall rest with the party protesting
t he proposed agency action."). Because there is no statute
provi di ng otherw se, the Findings of Fact in this proceeding
"shal|l be based upon a preponderance of the evidence." Section
120.57(1)(h), Florida Statutes.

81l. TRI, the | owest bidder (by percentage discount) on the
bid, filed a bid protest pursuant to Section 120.57(3)(f),
Florida Statutes, challenging the Departnent's decision to award
the contract to the second | owest and responsive bi dder (by

percent age di scount), FREBON
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82. In this case, the Departnent decided that TRI's
proposal should be rejected as non-responsive, i.e., TRI's bid
did not include a discount for the conplete, unaltered price |ist
of Tandberg's conplete |line of video tel econferencing product
equi pnent/systens. The Departnent accepted FREBON s bid as the
only responsive bidder, and as a "single bid negotiated."”

83. Although the Departnent may reject a proposal deened
non-responsive, it may not, consistent wth Section 120.57(3)(f),
exercise this discretion in an arbitrary or capricious manner, in
a manner that is clearly erroneous, or in a manner that is
contrary to conpetition, or in manner that is contrary to the
Departnent's statutes, rules, policies, or the bid
specifications. The sane standard applies given the Departnent's
decision to award the contract to FREBON.

84. Based on the Findings of Fact, TRl has proven by a
preponderance of the evidence that the Departnent's decision to
award the contract to FREBON, and not to TRI, is contrary to the
| TB and statutory and rule requirenents for responsive and
qual i fi ed bi dders.

85. Notwi thstanding the Department's expression of intent
articulated during the final hearing, a plain reading of the
entire | TB | eads to the conclusion that each vendor was required
to offer a percentage discount for the entire Tandberg |ine of

vi deoconf erenci ng equi pnent, or the Tandberg manufact ured
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vi deoconf erenci ng systens, which include only the desk top, set-
top, and room systens. These are the only "systens" discussed
within the four (4) corners of the ITB

86. The "systens" products offered by TRI, for a discount,
are the only desktop, set-top, and room systens manufactured by
Tandberg. Thus, it follows that TRl provided the Departnment with
the conplete, unaltered list price sheet for these Tandberg
products. TRI's bid was responsive to the ITB and shoul d have
been accepted. The Departnent’'s decision to reject TRI's bid is
contrary to the I'TB and is clearly erroneous.

87. Further, the ITB required each vendor to submt a
certification executed by the manufacturer, "stating that the
bi dder is an authorized deal er/representative of the
manufacturer."” FREBON submtted a certificate signed by M.
Grace of Tandberg attesting to FREBON s authorization to
represent Tandberg in the State of Florida. However, as of
June 14, 2000, the bid subm ssion date, FREBON was authorized to
sell Tandberg "Application" products, i.e., Tandberg's health
care and education products, solely to the federal governnment in
the State of Florida, not to the State of Florida.

88. The Departnent enphatically says that the I TB required
FREBON to of fer the Tandberg products to the State of Florida, if
awar ded the contract, and the evidence indicates that Tandberg is

anmenabl e to considering authorizing FREBON to sell additional
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products to the State of Florida. The Departnent's
interpretation of the ITB is not unreasonable. FREBON submtted
the required manufacturer's certificate and conplied with letter
of the ITB

89. Finally, after the initial bid tabulation posting, the
Department re-reviewed the bids and ultimtely concl uded t hat
FREBON shoul d be awarded the contract as a "single bid
negoti ated." The Department did not docunent its decision to
award FREBON t he contract as required by Section 287.057(4),
Florida Statutes, and Departnent rules, i.e., the Departnent did
not "docunent the reasons that such action is in the best
interest of the state in lieu of resoliciting conpetitive seal ed
bi ds.

90. The Departnent did not afford notice to TRl of the
second posting. Although the Departnent initially rejected TRI's
bid, TRI was nonet hel ess adversely affected by this decision.
TRI's protest was pending at the tinme and FREBON s bid in
guesti on.

91. The re-review process, and second posting, was a
continuation of the Departnent's initial decision. The
Departnent was required to give TRI notice of a clear point of
entry to challenge this decision.

92. The facts and circunstances of the re-review and second

posting are relevant and material to the disposition of this case
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because the process involved a review of the sanme bids and
vendors. No additional facts were considered. Resolution of
this issue in this case i s necessary because it bears on the
Departnent's ultimate decision whether to award the contract to
FREBON. The Departnment's second posting and decision to award
the contract to FREBON as a "single bid negotiated" is contrary
to law and clearly erroneous, and should be rejected.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Managenent Services enter
a final order and award the contract to TRl because TRl offered
the | owest discount for the required Tandberg products. |If the
Departnent declines to award the contract to TR, it is further
recommended that the Departnent re-bid the contract because an
award to FREBON cannot be justified as a "single bid negotiated."

DONE AND ENTERED this 14th day of Decenber, 2000, in

Tal | ahassee, Leon County, Florida.

CHARLES A. STAMPELGCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of Decenber, 2000.

COPI ES FURNI SHED

F. Alan Cumm ngs, Esquire

Dani el Te Young, Esquire

Cumm ngs & Thomas, P. A

1004 DeSoto Park Drive

Post O fice Box 589

Tal | ahassee, Florida 32302-0589

Terry A Stepp, Esquire

Depart nent of Managenent Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Cynt hi a Henderson, Secretary
Depart ment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

Bruce Hof f mann, General Counsel
Depart ment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
ten (10) days fromthe date of this Recommended Order. Any
exceptions to this Recomended Order should be filed with the
agency that will issue the Final Order in this case.
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